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RECENT CASES. U5 

Partnership — Continuance of Business with Consent of Execu- 
trix — What is Firm Property — Real Estate — Dexter v. Dexter et al., 
60 N. Y. Sup. 371. — Father and son were co-partners in business and tenants 
in common in certain real estate. On the death of father, said son and a sec- 
ond son became co-partners in same business, each making certain convey- 
ances of real estate to the other, in order to equalize their partnership inter- 
ests and their separate interests in real estate left by their father. First son 
died, and, with consent of his executrix, the survivor carried on business until 
failure took place. Held, death of partner ends partnership and power to 
carry on partnership business; sanction of continuance of business by execu- 
trix of deceased partner renders said executrix a creditor of surviving part- 
ner of equal grade with other creditors, to the amount of the value of what- 
ever interest in firm that is lost by him; real estate inherited by co-partners 
is not firm property, if merely occupied and not otherwise used. 

The prevailing opinion holds that in the absence of express provisions 
in will of deceased partner, or in articles of partnership, the partnership is 
dissolved, and that if surviving partner continues business with consent of 
executrix of deceased partner, he does so as an individual, and all debts con- 
tracted by him in the conduct of the business or by the borrowing of money 
are due from him as an individual, for reason that he conducts the business 
as an individual, as a surviving partner, in whom the entire title to the part- 
nership property is vested. There seem to be several faults in this reason- 
ing. First, it is generally considered that a business may be continued with 
consent of representatives of deceased partner, and even if in line with some 
decisions, a business so continued is considered a new partnership (Par- 
sons on Partnership, Sect. 343), the liability of the surviving partner is not 
individual, but is that of a co-partner. Secondly, the title of a surviving 
partner is complete only for purpose of liquidating the affairs of the firm. 
The doctrine of the dissenting opinion seems the better one, that the claim 
of the executrix and devisee of the deceased partner was subordinated to the 
claims of the creditors of the continued business, and that an individual 
creditor would be subordinated to both executrix and creditors of continued 
business. A curious statement exists at the close of the prevailing opinion, to 
the effect that an individual creditor of the surviving partner would take pre- 
cedence of the rights of the receiver. This is without any support of princi- 
ple or authority. Because certain land was merely occupied by co-partner- 
ship, but not otherwise used, and not purchased with partnership assets, it 
was held not to be partnership property. The best rule is clearly this: that 
land improvements and taxes upon which were paid out of partnership 
assets, and which was regarded as firm property, is firm property. FairchUd 
v. FairchUd, 64 N. Y. 471; Ross v. Eldred, 73 Cal. 304. 

Personal Injuries — Admissibility of Expert Testimony — Crouse 
v. Chicago & N. W. Ry. Co., 80 N. W. 752 (Wis.).— In an action for per- 
sonal injuries, held, that it is error to permit testimony that the plaintiff 
would require medical attention in the future and to what extent. Dodge 
and Winslow, JJ., dissenting. 

The advancement of the sciences and the progress of research in special 
fields of knowledge have made expert testimony of large importance during 
the present century. The basis of its admission is the fact that there are 
certain processes of reasoning which an ordinary jury is incapable of per- 
forming, even with the assistance of courts and juries. Hence, the general 
rule is that experts may give their opinions upon questions of science, skill, 
or trade, or others of the like kind, or when the subject matter of injury 
is such that unexperienced persons are unlikely to prove capable of forming 
a correct judgment upon it without such assistance, or when it so far par- 
takes of the nature of a science as to require a course of previous habit or 
study, in order to the attainment of a knowledge of it; and the opinion of 
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experts are not admissible when the inquiry is into the subject matter, the 
nature of which is not such as to require any peculiar habits or study in 
order to qualify a man to understand it. Jones v. Tucker, 41 N. H. 546; New 
England Glass Co. v. Lowell, 7 Cush. 319; Graham v. Pann Co., 139 Pa. St. 
149. 

In the present case the doctor was allowed to testify that the plaintiff 
was rendered a helpless paralytic by the injury and that such condition is 
likely to be permanent.- This seems to be in accordance with the general 
rule, that an expert can testify as to the effect, nature, and extent of personal 
injuries, and what are the probable results that would follow from an injury. 
Albert v. N. Y. L. E. IV. R. Co., 118 N. Y. 77; Fiber v. N. Y. Central R. Co., 
49 N. Y. 42; Rowell v. City of Lowell, 11 Gray, 420; Evansville & T. H. R. 
Co. v. Crest, 116 Ind. 446; Louisville N. A. & C. R. Co. v. Wood, 113 Ind. 54. 

In Fiber v. New York Central R. R. Co., Allen, J., in the opinion of the 
court says there is no evidence other than that of experts by which courts 
and juries can determine whether a disease or an injury has been or can be 
permanently cured or what its effect will be upon the health and capability 
of the injured person in the future. 

In Albert v. N. Y. L. E. IV. R. Co., the witness was asked to state length 
of time plaintiff might live in the natural course of events, and it was held 
to be no error. 

Thus it would seem to follow as a natural consequence that testimony 
that plaintiff would require medical attention and nursing in the future, and 
to what extent, would be admissible, but the court excluded it upon the some- 
what inconceivable ground that such evidence entered the domain of common 
knowledge, and that the jury were as able to arrive at that conclusion without 
the aid of his opinion as with it. In the course of the opinion of the court, 
Bardeem, J., remarks: "There are experts and experts, and many of them 
testify like retained witnesses, and that very much of such testimony is of 
little more value than an intelligent guess," but we are unable to see how 
that which simply affects the credibility of a witness can bar the admissibility 
of his testimony. The rules affecting credibility of witnesses and admissi- 
bility of evidence are separate and distinct. 

One of the objections to the admissibility of the testimony is, says the 
learned judge, that its tendency was to increase the damages and swell a 
recovery. But what could be more reasonable for to quote from a prior part 
of the opinion, "it is sufficient if the damage claimed legitimately flows 
directly from the negligent act, whether such damage might be foreseen by 
the wrong doer or not." 

In a dissenting opinion, Dodge, J., says that while "the testimony may 
approach the field of common knowledge, from which expert testimony 
should be carefully excluded, it does not prejudically cross the line." The 
present case was one of severe spinal injury and disordered nervous system, 
with which the ordinary juror is strangely unfamiliar, and in which the opin- 
ion of a physician would be very valuable, while a non-professional would 
be totally at sea. In short, the testimony in reality did not invade the ground 
of common knowledge, but merely invoked the peculiar knowledge and 
opinion of a medical expert, and for this reason should have been held 
admissible. 

Public Lands — Mexican Grants — Rights of Indians — Harvey et 
al. v. Barker et al., 58 Pac. Rep. 692 (Cal.). — Defendants, Mission Indians, 
claimed a prescriptive title to certain lands included within the boundaries 
of a Mexican grant, which grant was confirmed by the United States and a 
patent thereto issued to plaintiff's grantor. Defendants did not present their 
claim to the land commissioners for confirmation, as provided under Act 
Cong., March 3, 1851. Plaintiff took the land subject to the condition that 
he should not interfere with roads, cross roads and other usages (servi- 
dumbres). Held, that said grant was not subject to any right or interest 
in the defendants, and that no trust relation existed between the grantor and 
defendants. 



